UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
CHARLES T. GRCSS, Case No. 84-794-W
Chapter 11
Debt or.

CHARLES T. GRCSS,
Pl ai ntiff, Adv. No. 860027

V.

FEDERAL DEPCSI T | NSURANCE
CORPORATI ON,

Def endant .

ORDER - MOTI ON FOR CONTI NUANCE AND FOR EXTENSI ON OF TI ME
TO RESPOND TO THE MOTI ON FOR SUMVARY JUDGVENT

On August 2, 1988, a telephonic hearing was held on plaintiff’s
notion for continuance of trial date and notion for extension of tine
within which to respond to Defendant’s notion for sunmmary judgnent.
John C. Brownrigg appeared on behalf of Plaintiff, and John K G een
appeared on behal f of Defendant.

This is a core proceeding pursuant to 28 U.S.C. 8157(b)(2)(A).
The Court, having exam ned the file and considered the argunents of
counsel, now enters its findings and conclusions pursuant to F.R

Bankr. p. 7052.



FI NDI NGS OF FACT

1. The final pretrial conference on the conplaint to determ ne
the validity, priority, and extent of lien was held on June 15, 1988.
2. The stipul ated scheduling order was filed on the sane date.
Sai d order provided that dispositive notions were to be filed by July

15, 1988.

3. At the time of the pretrial conference, the Court indicated
the trial date would probably not be set until Cctober of 1988, but
the scheduling clerk was not present so the trial date woul d depend
upon the availability of dates for a 5-day trial.

4. On July 6, 1988, the notice and order was filed
setting the trial date for August 29, 1988, at 9:00 a. m
This order further provided that the parties were to submt
a final pretrial order and trial briefs by August 22, 1988.

A copy of this order was received by counsel on July 7,

1988.

5. Defendant filed its notion for sumrary judgnment on July 15,
1988.

6. Def endant’ s brief in support of its nmotion for summary
judgnent was also filed on July 15, 1988. It is a 73—page docunent
with 12 brief points and 52 case citations.

7. On July 26, 1988, the Court permitted Defendant to file a

brief in excess of 50 pages.



8. On July 27, 1988, Plaintiff filed his notion for continuance
of the trial date and notion for extension of time in which to respond
to Defendant’s nmotion for summary judgnent.

DI SCUSSI ON
The granting or refusal of a continuance rests in the discretion

of the Court. Watson v. Mears, 772 F.2d 433, 437 (8th Gr. 1985). The

Court nust nake this determnation based wupon the facts and
circunstances of the inmedi ate case at hand. |d.

A notion for a continuance is addressed to the discretion of
the trial court and its denial of such a notion wll be
reversed on appeal only when the action is, to use the
conventional term “an abuse of discretion.”

. When the question for the trial court is a scheduling
deci sion, such as whether a continuance should be granted,
the judgnment range is exceedingly wide, for, in handling its
cal endar and determ ning when matters shoul d be consi dered,
the district court must consider not only the facts of the
particular case but also all of the demands on counsel’s
tine and the court’s.

Fontenot v. Upjohn Co., 780 F.2d 1190, 1193 (5th Gr. 1986).

In ruling on a notion for continuance in a civil case,
the Court nmust balance the right of a party to have a reasonable
opportunity to try the case upon its nerits, and the right of a party
for relief, in the form of a continuance, where the novant acts in
good faith and with diligence, and where it clearly appears that the
noving party would be deprived of a right to a fair trial if forced to

proceed to trial at the schedul ed time.



In the case at bar, the notion appears to be filed in good faith
and not nerely for purposes of delaying the trial. Even if nobst of the
issues raised by the notion for summary judgnent were known to
Plaintiff, the nere volume of the notion will require considerable
time in marshaling the facts and drafting the docunent in opposition
to said notion.

Said notion also presents a scheduling problemfor the Court. The
Court nust give this nmotion the attention which it deserves. The
rulings on the brief points could radically affect the course of the
trial. In considering the schedule of the Court, it is doubtful that
the Court can render a ruling on the notion in sufficient time for
counsel to digest the same and prepare for trial in light of the
ruling.

The Court concludes that granting the notion would not unduely
prejudice the Defendant and the notion for continuance is not
notivated by procrastination or bad faith on the part of the Plaintiff
or counsel

IT IS ACCORDI NGLY ORDERED that Plaintiff’s nmotion for continuance
of the trial date is sustained.

FURTHER, this adversary proceeding is continued for trial unti
Cct ober 31, 1988, at 9:00 a.m

FURTHER, Plaintiff may have until August 17, 1988, to file his
brief, statement of material facts, affidavits and docunentary

evi dence in opposition to said notion



FURTHER, the parties shall file a stipulated final prehearing
order with the derk of the Bankruptcy Court no |ater than Cctober 7,
1988.

Dated this 5th day of August, 1988.

RUSSELL J. HILL
U S. BANKRUPTCY JUDGE



